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)
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)
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)
)
)

v. )
)

BENNY E. TYRE )
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MEMORANDUM A ND ORDER

Plaintiff initiated this proceeding on August 23, 1993, seeking to have a

debt declared nondischargeable in Defendant's underlying Chapter 7 case under 11 U.S.C.

Section 523(a)(5).  Defendant timely filed his Answer on September 17, 1993, admitting the

existence of the debt but denying that it is non-dischargeable.  The matter was tried on

December 7, 1993.  Based on the evidence introduced at the hearing and the record in the

file, I make the following  Findings of Fa ct and C onclus ions of L aw. 
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FINDINGS OF FACT

Plaintiff and Defenda nt were married for app roximately ten years before

receiving a divorce on July 24, 1992.  The parties had one minor child, who was 17 years

of age at the time  of the divorce.  The div orce decree, entered by the S uperior Court of

Glynn County after a contested procee ding, sets forth the following terms for the parties'

divorce:

1) Plaintiff was awarded permanent custody of
the mino r child. 

2) Defendant was ordered to pay $100.00 per
week to Plaintiff as permanent child supp ort
for the maintenance of the  minor child, w ith
said payments ceasing when the child
reached eighte en years o f age. 

3) Plaintiff was awarded the sum of $19,500.00
to be paid by Defendant in 390 consecutive
weekly installments of $ 50.00 to be gin
immediately after the child support
obligation ceased .  The award is
characterized as a "property settlement" for
debts paid by Plaintiff on behalf of
Defendant.

During most of the parties' marriage, Defendant owned and operated a

shrimp boat.  At the time of the divorce, however, Defendant was employed as a fishing boat

captain by Sun S tate M arine, w here he earned an an nual gross in come of ap proximately



     1 There is some confusion as to what Defendant's current take-home pay is.  Defendant's schedules, filed

with  his Chapter 7 petition, ind icate that his av erage mo nthly net inc ome  is $1,240.0 0, while his  total gross income
over the two years preceding his bankruptcy was $55,000.00.  Defendant testified, however, that he had a weekly net
income of ap prox ima tely $6 99, which averages out to a monthly net income of approximately $2,019.00.
Additionally, it was revealed that there is a very large difference between Defendant's current gross and net income.
De fen da nt's  explanation for these discrepancies is that he only works approximately 46 weeks out of the year, working
two weeks straight and then having one week off.  Consequently, he has a net income of $699.00 per week for the
two weeks that he works and then no income for the week that he does not work.  De fendan t also indicate d that his
wee kly inc om e can  vary su bstan tially d epen ding u pon  the n um ber o f hou rs he is  requ ired to  work . 
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$27,500.00.1  Plaintiff was employed by the Glynn County Board of Commissioners, earning

an annual gross income of approximately $32,000.00 plus benefits.

Plaintiff testified that she had, during the course of he r marriage to

Defendant, borrowed substantial sums of money in an effort to support Defendant in the

operation of his boat.  Specifically Plaintiff testified that she entered into the following

obligations fo r the exclusiv e benefit of D efendant and the ope ration of his boat: 

1) Plaintiff signed a $14,000.00 promissory note with Sears Consu mer Finance to

allow Defendant to make a down payment upon and make repairs to render

seaworthy a shrimp boat for his business.  As additional security for this obligation,

Plaintiff granted the lender a second mortgage on the family home, which P laintiff

owned  exclusively.  The Defend ant did not sig n and is  in no way legally liable on

this note.  The check written by the lender, however, was made out to De fendant,

and the money from this loan  was allege dly used exclus ively on matters re lated to

Deb tor's  ownership of his shrimping boat.  Defendant has nev er made an y payments

on this note.

2) Plaintiff borrowed $5,000.00 from her credit union to enable Defendant to buy his
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shrimp boat out of foreclosure.  The money was used to extinguish the first

lienh olde r's interest, which allowed  Defendant to retain  ownersh ip of his boat.  The

credit union is apparently still deducting the payments on this n ote f rom P laint iff's

pay check. 

3) Plaintiff co-signed several other notes made by Defendant with Barnett Bank and

First Georgia Bank during the course of their marriage.

4) Plaintiff and Defendant filed joint tax returns for the years of 1985 and 1986, which

Plaintiff was  forced to pa y when De fendant did  not.

On cross exam ination, Plaintiff admitted that she did not have written evidence for all of

these obligations. 

Plaintiff testified that Defendant's shrimping business never generated any

appreciab le income for  the household, and in  fact, the business was consistently a liability

upon the family finances after the first or second year of operation.  Plaintiff further testified

tha t De fendan t did no t opera te h is boat  con sistently ev en w hen  he h ad the o ppo rtunity.

Thus, Plaintiff alleges that she was personally liable on approximately

$19,500.00 of the above-described debt at the time of the divorce.  As of the date of the

hearing on this matter, Plaintiff's reduced liability on these obligations was estimated to be

approximately $15,000.00, due to the fact that Plaintiff has been paying the debts from her
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personal income since the time of the divorce.  Plaintiff has struggled to pay these

obligations and meet h er current liv ing expenses, requiring her, at times, to work two or

three jobs to cover all of her expenses.  Pla intiff is not, how ever, curren tly behind in

payment o n any of he r bills, including the oblig ations a t issue in  this case . 

Finally, Plaintiff admitted that she was represented by counsel in her divorce

proceeding, and that she did not pray for alimony or spousal support in her complaint for

divorce.  Plaintiff testified that the reason she did not seek any sort of spousal support from

the Defendan t is becau se he w as, at the t ime of the divorce, in a p sychiatric w ard.  

Defendant's  testimony varied significantly from that of Plaintiff's.

Specifically,  Defendant testified that he had only borrowed money from Plaintiff on one

occasion, and that was the $5,000.00 that he used to get his boat out of foreclosure.

Defendant testified that the fishing industry is very unpredictable, and he would have

particularly good yea rs follow ed by partic ularly bad yea rs.  In the years where he had

income, however, Defend ant stated that h e did contribute to  the household.  Defendant also

admitted that some mon ey from the household went into his shrimp boat business, but that

he could not put a figure on the amount.  Defendant further testified that he was earning a

net income of approximately $625.00 per week at his position with Sun State Marine when

the divorce took place  in July of 1992.  P rior to that time, however, he had been unemployed

for almost one year.

Finally,  Defendant testified that he cannot afford to pay Plaintiff the $50.00 per week called

for in the  decree  and needs the  debt discharge d as par t of his C hapter 7  liquidat ion.  
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Based upon this evidence, P laintiff argues that, looking at th e true

nature of the award and not the nomenc lature associa ted with it in the  divorce de cree, it is

clear that the $19,500.00 was intended as support for Plaintiff.  Defendant counters tha t it

is the intent of the trier of fact that controls, and that there is no credible evidence that the

Superior Court inten ded the aw ard to be anything oth er than a pro perty settlement between

two pa rties wh o basically were o n equa l financial footing. 

Pre liminarily,  I find as fact that Defendant owes Plaintiff $19,500.00, which debt

arose beca use Plaintiff borrowed  this amount for Defendant's exclusive benefit during the

parties' marriage.  D efendant admits, in his Answer to Plaintiff's complaint, that the divorce

decree imposes upon him an obligation to pay Plaintiff $19,500.00 in installments of $50.00

per week.  The divorce decree itself unambiguously awards the $19,500.00 to Plaintiff as

compensation for "debts paid by the Plaintiff on behalf of the Defendant . . .", and Plaintiff 's

testimony was com pletely consistent w ith the language in the decree.  As a result, I find

Defen dant's tes timony to the contra ry unpersu asive.  

CONCLUSIONS OF LAW

11 U.S.C. Section 523(a)(5), in relevant part, provides:

(a)  A discharge under section 727  . . . of this title does not
discharge a n individua l debtor from any debt-

(5) to a spouse, former spouse, or child of the debtor
for alimony to, maintenance for, or support of such
spouse or child, in connection with a separation
agreemen t, divorce decree or other order of a court
of record, determination made in accorda nce with
State or territorial law, a governmental unit, or
property settlement agreement, but not to the extent



     2 Harrell  overrules In re Bed ingfield , 42 B.R. 641 (S.D.Ga. 1983) (Edenfield, J.), only to the extent that it
held  that "t he ba nkru ptcy c ourts  may  exam ine th e deb tor's ab ility to p ay . . . at th e tim e of th e ban krup tcy pro ceed ing."
Bedingfield , 42 B.R. 641 (S.D.Ga. 1983).  The Eleventh Circuit in Harrell  concluded that only the facts and
circumstances existin g at the  time  the d ecree  or agre em ent w as en tered  are to b e con sidere d.  Harrell , 754 F.2d at 906-
07.
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that--

(B)  such debt includes a liability designated as
alim ony,  maintenance, or support, unless such
liability is ac tua lly in  the  nature  of a limony,
maintenance or supp ort.

The Eleven th C ircuit  mandates that  "what  con stitutes al imony, maintenance, or support will

be determined under the bankruptcy laws, not state laws."  In re Harre ll, 754 F.2d  902 (11th

Cir. 1985) (quoting H.R.R ep.No . 595, 95 th Cong., 1st Sess., 364 (1977) reprinted in 1978,

U.S. Code Cong. & Admin. News 5787, 6319).  To be declared non-dischargeable, the debt

must have been actually in the nature o f alimony, maintenance or suppor t.  Harrell , 754 F.2d

at 904.

The non-debtor spouse (or spouse asserting an exception to dischargeability)

has the burden  of proving  that the deb t is within the excep tion to d ischarge.  In re Calhoun,

715 F.2d 1103 (6th C ir. 1983).  The exceptions to discharge in Section 523 must be proved

by a prepo nderan ce of the  evidence.  Grogan v. Garner, 498 U.S. 279, 111 S.Ct. 654, 112

L.Ed.2d 755 (1 991).

A determination as to whether or not a debt is in the nature o f support

requires an examination of the facts and circumstances existing at the time the obligation

was created, not at the  time of the bankruptcy peti tion.  Harrell , 754 F.2d at 906.2  Accord
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Sylvester v. Sylvester, 865 F.2d 1164  (10th Cir. 1989);  Forsdick v. Turgeon, 812 F.2d 801

(2nd Cir. 1987) ; Draper v. Draper, 790 F.2d 52 (8th C ir. 1986); Long v. Calhoun, supra.  It

is the substance of the obligation which is dispositive, not the form, characterization, or

designation of the obligation unde r state law .  Bedingfie ld, 42 B.R. at 645-46;  Accord

Shaver v. Shaver, 736 F.2d  1314, 1316 (9th C ir. 1984); Williams v. Williams, 703 F.2d

1055, 1057 (8th C ir. 1983).

According to the Eleventh Circuit in Harrell:

The langua ge u sed  by Congress in Section 523(a)(5)
requires bankruptcy courts to determine nothing more than
whether the support label accurately reflects that the
obligation at is sue  is ’actually in the na ture of  alim ony,
maintenance, or supp ort.’  The statuto ry language suggests
a simple inquiry as to whether the obligation can
legitimately be characterized as suppor t, that is, whethe r it
is in the nature of suppor t.

Harrell, 754 F.2d at 906 (emphasis original).  Although the Harrell  court determined that

only "a simple inquiry" was needed, the court  did not set fo rth the guide lines or factors  to

be considered.  Other courts have held that, while bankruptcy law controls, a court may

consider state law labels and designations in making its  inquiry.  See e.g., Matter o f Holt, 40

B.R. 1009, 10 11 (S.D .Ga. 1984) (Bowen , J.)

The Bankruptcy Court must determine if the obligation at issue was intended

to provide support.  Calhoun, 715 F.2d at 1109.  In making its determination, the Court

should "consider any relevant evidence including those facts u tilized by state courts to make
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a factual determination of intent to create support."  Id.  If a divorce decree incorporates a

settlement agreement, the Court should consider the intent of the parties in entering the

agreemen t; if a divorce decree is rendered following actual litigation, the Court should focus

upon the intent of the trier of fact.  In re West, 95 B.R . 395 (B ankr. E .D.Va . 1989) .  See

generally  In re Mall, 40 B.R. 204 (B ankr. M.D.Fla. 1984) (C haracterization of an aw ard in

state court is entitled to greater deference when based on findings of fact and conclusions

of law of a judge as opposed to a rubber stamped agreement incorpor ated into a divorce

decree);  In re Helm, 48 B.R. 215 (Bankr. W.D.Ky. 1985) ("It is not those questions of

support which have been fully litigated and adjudicated in the state cou rt system which are

now subject to second-guessing by bankruptcy judges, sitting as ’supe r-divorc e courts .’  It

is only those cases . . . in wh ich former sp ouses settle their support differences by agreement

albeit with resul ting state  cou rt approva l, that bank rup tcy cour ts may later reopen and re-

examine.")

In determining  whether  an obligation is actually in the nature of support, the

following  factors may be considered :  

1)  If the circumstances of the parties indicate that the recipient

spouse needs support, but the divorce decree fails to explicitly provide

for it, a so called "p roperty settlement" is  more in the nature o f support,

than property div ision.  Shaver, 736 F.2d at 1316.

2)  "The presence of minor children and an imbalance in the

relative income of th e parties" may suggest that the parties intended to
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create a support obligation.  Id. (Citing Matter of Woods, 561 F.2d 27,

30 (7th  Cir. 197 7).)

3)  If the divorce decree provides that an o bligation therein

terminates on the dea th or remarriag e of the recip ient spouse, the

obligation sounds more in the nature of support than property division.

Id.  Conversely, an obligation of the donor spouse which survives the

death or remarriage of the recipient spouse strongly supports an intent to

divide property rather than an intent to create a support obligation.

Adler v. Nicholas, 381 F.2d 168 (5th C ir. 1967).

4)  Finally, to constitute support, a payment provision must not be

manifestly unreasonable unde r traditional con cepts of sup port taking into

consideration all the provisions of the d ecree.  See In re Brown, 74 B.R.

968 (Bankr. D.Conn. 1987) (College or post-high school education

support obligation upheld as non-dischargea ble).

Applying these factors to the instant case, I conclude that the award of

$19,500.00, payable in weekly installm ents of $50 .00, is in the na ture of a property

settlement.   There was no imbalance between Plaintiff's and Defendant's annual gross

income at the time  of the parties' divorce.  If anything, Plaintiff's income exceeded Deb tor's

and is more stable.  Plaintiff was awarded custody of the parties' one minor child and,

accord ing ly, was awarded child support from Defendant until the child reached the age of

majori ty.  This child has since reached the age of majority, and there is no evidence that

Plaintiff has been  or will be un able to prov ide herself with the "basic necessities"
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considering her current incom e and obligations.  

Moreover, the terms of the award itse lf make it  clear that the Superior Court

did not intend for the $19,500.00 award to be considered alimony, support or maintenance.

Plaintiff 's complaint for divorce did not include a prayer for alimony or other spousal

support,  and the divorce decree, entered after a contested p roceeding , states unamb iguously

that the $19,500.00 was awarded as "a property settlement in regards to debts paid by the

Plaintiff on behalf of the Defendant . . ."  Thus, if the Superior C ourt awarded the

$19,500.00 as alimony or support, it did so without Plaintiff  asking for it and while calling

it a "property settlement".

In sum, there is no basis for finding that the award is anything other than

what it is called under the divorc e decree; a  "property settlement".  While the Sup erior Court

terminology is not binding, none of th e traditional bases for finding an obligation to be

"actually in the na ture of su pport" a re present.  Plaintiff/wife earned more than Debtor and

her income was stable.  Thus there is no imbalance suggesting that the "recipient spouse

needs support".  The minor child was provided for with a specific support agreement which

has been complied with.  And the obligation to repay which stretched 390 weeks or 7½ years

does not terminate on the death or remarriage o f Plaintiff.  In sho rt, there is no fed eral basis

for considering this obligation to be anything other than what the d ecree labelled it.  While

Defendant's  conduct in inducing Plaintiff to become solely liable for these debts is most

unsavo ry, it is not a proper ground for conclud ing that the su bstance of th e award is  actually

in the nature o f support.  A ccordingly, De fendant's deb t to Plaintiff in the amount of
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$19,500.00, payable under the terms set forth in the pa rties' divorce decree, is dischargea ble

in his Chapter 7  proceeding.  

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS THE

ORDER OF THIS C OUR T that the ob ligation of D ebtor/Defe ndant, Benny E. Tyre, to pay

to Plaintiff, M artha Dominey, $19,500 .00, under the terms set forth  in the Final Judgment

and Decree by the Superior Court of Glynn County, Georgia in Civil Action No. 89-02317,

is discha rgeable  in Deb tor's Cha pter 7 p roceed ing. 

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This           day of March, 1994.


